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The present appeal has been filed by the revenue against 

the order of Ld. Commissioner of Income Tax (Appeals)-9, 
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Mumbai, in short ‘Ld. CIT(A)’ dated 24.01.2019 for AY 2014-

15. 

2.  The brief facts of the case are, assessee is engaged in the 

business of share broking and providing portfolio management 

services. The return of income declaring total income of Rs. 

5,66,12,850/- was filed by the assessee on 30.11.2014. The return 

was processed u/s 143(1) of the Act and subsequently, the case 

was selected for scrutiny and notices u/s 143(2) and 142(1) were 

issued and served on the assessee. In response, AR of the 

assessee filed the relevant information as called for.  

3. During the course of assessment proceedings, assessee was 

asked to submit the details of payment of Rs. 15,68,37,988/- as 

sub-brokerage. In response, assessee vide its letter dated 

08.11.2016, submitted the details as well as detailed study report 

in respect of transfer pricing study.  

4. After considering the submission of assessee, AO passed 

assessment order u/s 143(3) of the Act by making disallowance 

of Rs. 2,61,29,097/- as sub-broker payment to related parties. 

 5. Aggrieved by the above order of AO, assessee preferred 

appeal before CIT(A) and Ld. CIT(A) after considering the case 
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of assessee, allowed the appeal of the assessee by respectfully 

following the decision of Coordinate Bench of ITAT in 

assessee’s own case in earlier assessment years.  

6. Now before us, the revenue has preferred the appeal 

challenging the order of Ld. CIT(A) on the grounds mentioned 

below:- 

1. "On the facts and in the circumstances of the case 

and in law, the Ld. CIT(A) erred in not accepting the 

fact that the payment made to M/s. Stock Holding 

Corporation of India Ltd., being a holding company of 

the assessee falls within the preview of section 194J of 

the I. T. Act." 

2. "On the facts and in the circumstances of the case 

and in law, the Ld. CIT(A) further erred in not 

confirming the action of the AO that the payments of 

sub-brokerage paid by the assessee falls under section 

194H of the I.T. Act." 

3. "On the facts and in the circumstances of the case 

and in law, the Ld. CIT(A) erred in deleting the total 

sub-brokerage of Rs. 2,61,29,097/-incurred by the 

assessee". 
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4. "The appellant craves leave to amend or alter any 

ground or add new ground which may be necessary." 

7. At the outset, Ld. AR appearing on behalf of the assessee 

submitted that the grounds raised by the revenue are squarely 

covered by the order of Coordinate Bench of Hon’ble ITAT in 

ITA No. 5743/Mum/2014, 1777/Mum/2015 and 279/Mum/2017 

for AY 2010-11 to 2012-13 in assessee’s own case. The revenue 

filed appeal before Hon’ble High Court and the Hon’ble High 

Court dismissed the revenue appeal in ITA No. 1272 of 2017 and 

ITA No. 1486 of 2016 for the respective Assessment Year’s 

2010-11 and 2011-12. 

8. On the other hand, Ld. DR supported the orders passed by 

the revenue authorities, however he conceded the above grounds 

are covered by the order of Coordinate Bench of ITAT.  

9. Considered the rival submissions and material placed in 

record. We find that the identical grounds raised in the present 

appeal has already been decided by the Coordinate Bench of 

ITAT in ITA No. ITA No. 5743/Mum/2014, 1777/Mum/2015 

and 279/Mum/2017 for AY 2010-11 to 2012-13 in assessee’s 

own case on merit as well as the Hon’ble Bombay High Court in 
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assessee’s own case for Assessment Year 2010-11 & 2011-12 

ractified the same. For the sake of clarity, order of Coordinate 

Bench of ITAT in ITA No. 5743/Mum/2014 for Assessment 

Year 2010-11 is reproduced below:- 

 
5. On a perusal of the Tribunal’s order in assessee’s 

own case, we find that the issue in the appeal of the assessee 

is squarely covered in its favour wherein the Tribunal 

observed and held as under:- 

“7. We have heard both parties and perused the orders of 

lower authorities, case laws relied on and the material 

evidence placed before us. The assessee is a stock broker 

and a member of Stock Exchange carrying on the 

business of sale an  purchase of share and securities in 

the name and style of SHCIL Services Ltd. The assessee 

entered into agreement with Stock Holding Corporation 

of India Ltd. for conducting business as sub-broker in 

shares and securities on behalf of its clients with the stock 

broker. The assessee during this assessment year has 

paid sub-brokerage to Stock Holding Corporation of 

India Ltd., a holding company. The AO was of the view 

that such commission is attracted the provisions of Sec. 

194J of the Act as the assessee paid amounts to holding 

company and these amounts would fall under fees for 
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technical services within the meaning of Sec. 194J of the 

Act. 

7.1. It was the contention of the assessee that the sub-

brokerage paid to the sub-broker will fall u/s. 194H 

which is a specific provision for commission and 

brokerage but not under the provisions of Sec. 194J of the 

Act. Further it was submitted that the provisions of 

Section 194H are not attracted for the sub-brokerage 

paid on dealing with securities in view of the proviso 

which exempts such brokerage. However, the AO 

rejecting the contentions and on securities treated the 

said amount of sub-brokerage paid by the assessee as 

fees for technical services within the provisions of Sec. 

194J of the Act. The Ld. CIT(A) accepted the contention 

of the assessee that the payment made by the assessee 

would fall under the provisions of Sec. 194H and since 

the securities are exempt, provisions of Sec. 194H have 

no application. However, he invoked the provisions of 

Sec. 40A(2) of the Act and restricted the disallowance to 

50% of brokerage. According to him there is excess 

payment of sub-brokerage by the assessee. He held that it 

is for the assessee to prove beyond all doubt that the 

payment made constituted the fair market value of the 

services received. As far as the findings of the Ld. CIT(A) 

that the payments are attracted the provisions of Sec. 

194H is concerned, we completely agree with the Ld. 
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CIT(A) that since there is a specific provision dealing 

with commission and brokerage, the same would attract 

to the payments made by the assessee and not the 

provisions of Section 194J of the Act. We also find that 

Sec. 194H carves out an exception in respect of 

transactions in securities and therefore no tax is 

deductible in respect of subbrokerage paid. The decisions 

of the Mumbai Bench and Kolkata Bench in the case of 

S.J. Investment Agencies Pvt. Ltd. (supra) and Noble 

Enclave & Towers (P) Ltd (supra) are to this effect. 

7.2. However, in respect of the finding that the provisions 

of Sec. 40A(2)(b) are attracted and the sub-brokerage 

paid is in excess, we do not agree with the findings of the 

conclusions of the Ld. CIT(A).  

7.3. In the course of the assessment proceedings as well 

as the appellate proceedings, the assessee very much 

contested that the payment of sub-brokerage is not 

unusual that it ranges more than 50%. The assessee also 

furnished list of sub-broking companies who paid sub-

brokerage in the ratio of 60:40 and 80:20. The assessee 

also given an instance in the case of a broker name 

Kaonain Securities Pvt. Ltd. where 70% of its brokerage 

was paid by way of subbrokerage. It is also submitted by 

the assessee as under: 
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a) “That the genuineness of the expenditure was not in 

doubt. 

b) A list of entities who in the understanding of the 

appellant pay sub-brokerage in excess of 60% of the 

total brokerage earned, going progressively upwards 

to 80% 

c) Copy of an article from Economic Times dated 26
th
 

December, 2008 to the effect that several brokers have 

agreed for a 30-70 arrangement favouring the sub-

broker. 

d) A advertisement giving particulars of an entity, namely 

Kaonain Securities Pvt. Ltd., appearing on the internet, 

showing that they are willing to part with 70% by way 

of commission to a franchisee partner. 

e) Balance sheet of Interconnected Stock Exchange of 

India Ltd. to show that the said entity is paying sub-

brokerage to the tune approximately 80%  

f) That the sub-brokerage is paid to Stock Holding 

Corporation of India Ltd. which is a highly profitable 

entity and has offered the said income to tax, as is 

confirmed by the Assessing Officer himself in the 

assessment order-and that the entire arrangement is 

driven by commercial considerations and not with any 

intention to avoid tax. 
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g) That even as per databases, the profitability of the 

appellant, even after payment of sub-brokerage, is 

better than the comparables.” 

7.4. None of these submissions of the assessee have been 

rebutted by the lower authorities. Thus, the observation of 

the Ld. CIT(A) that “it is for the appellant to prove 

beyond all doubt that the payment made constituted the 

fair market value of the services received” is not justified 

since assessee has given instances where the sub-

brokerage was paid at 70% of the commission received. 

Further a list of parties were submitted to show that the 

sub-brokerage paid was in the ratio of 60:40 and 80:20 

depending on the market conditions. The lower 

authorities have not made any enquiries to disprove the 

submissions of the assessee. 

8. In the case of Orchard Advertising (P) Ltd. (supra), the 

Mumbai Bench of the Tribunal held as under: 

“ We see merits in the plea of the assessee. The 

impugned disallowance under section 40A(2)(b) viz 

provides that where the assessee incurs any 

expenditure in respect of which payment has been 

made to specified person, and the Assessing Officer is 

of opinion that such expenditure is excessive or 

unreasonable having regard to the fair market value of 

the services for which the payment is made or the 
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legitimate needs of the business or profession of the 

assessee or the benefit derived by or accruing to him 

therefrom, so much of the expenditure as is so 

considered by him to be excessive or unreasonable 

shall not be allowed as a deduction. The scheme 

requires the Assessing Officer to establish the fair 

market value of the services for which payment is made 

and any amount that he finds to have been paid by the 

assessee in excess of such fair market value of the 

services alone can be disallowed under the said 

section. It is, therefore, condition precedent without 

resorting to the disallowance under section 40A(2)(b). 

So far as the expenditure being excessive or 

unreasonable having regard to the fair market services 

is concerned, that the fair market value of such 

services is to be determined first. Unless this 

benchmark is set, there cannot be any question of 

resorting to disallowance under section 40A(2)(b) for 

excessive payment vis-à-vis fair market value of 

services. In the case of Batlivala & Karanai Vs ACIT 

(2 SOT 379), a coordinate bench of this Tribunal has 

observed as follows. 

Section 40A(2) provides that where the Assessing 

Officer is of the view that expenditure incurred by the 

assessee, in respect of which payment is made to the 

specified persons, is excessive or unreasonable having 
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regard to the market value of goods, services or 

facilities for which the payment is made, or the 

legitimate needs of the business of the assessee or the 

benefit derived by or accruing to him therefrom, so 

much of the expenditure as is considered to be 

excessive or unreasonable shall not be allowed as 

deduction. The emphasis is on the market value of the 

goods or services….. The CIT(A) has also dealt with 

the matter at an equally superficial level by only 

modifying the quantum and without giving any cogent 

finding about the conditions of applicability of section 

40A(2) being satisfied. Unless there is a clear finding 

that the market value of the services taken from the 

sister concern is less than the price at which the 

services are obtained, there cannot be an occasion to 

apply the disabling provisions of section 40A(2). This 

exercise, therefore, necessitates a finding about the fair 

market value of such services. For this reason alone, 

the disallowance under section 40A(2) is inherently 

unsustainable in law on the facts of this case.’ 

9. In the case of Aradhana Beverages & Foods Co. (P) 

Ltd VS DCIT 51 SOT 426, the Delhi Bench held as under:  

“The opening words of Section 40A(1) indicate that the 

provisions of this Section shall have effect 

notwithstanding anything to the contrary contained in 

any other provisions of this Act relating to the 
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computation of income under the head “profits and 

gains of business or profession”. In other words, 

Section 40A is an overriding provision which operates 

inspite of anything to the contrary contained in any 

other provisions of the Act relating to the computation 

of income under the had profits and gains of business 

or profession. Sub-Section 2(a) of Section 40A provides 

that where the assessee incurs any expenditure in 

respect of which payment has been made or is to be 

made to the persons specified in that Section and the 

AO is of opinion that such expenditure is excessive or 

unreasonable having regard to the market value of the 

goods, services or facilities for which the payment is 

made or the legitimate needs of business or profession 

of the assessee or the benefit derived by or accruing to 

the assessee therefrom, so much of the expenditure as 

is so considered by him to be excessive or 

unreasonable shall not be allowed as a deduction. In 

other words, if the expenditure incurred by the 

assessee is considered by the AO to be of excessive or 

unreasonable, having regard to the fair market value 

of the goods, services or facilities for which the 

payment is made or the legitimate needs of the assesee 

for business or profession or the benefit derived by the 

asessee or accruing to the assessee for payment, then 

so much of the expenditure as is so considered by the 

AO to be excessive or unreasonable shall not be 
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allowed as a deduction. If the above conditions are 

fulfilled, the AO can disallow the expenditure to the 

extent he considers it excessive or unreasonable by the 

above objective standards or otherwise. The object, 

scope and effect of the introduction of Section 

40A(2)(a) was explained by the Board in its Circular 

No.6P of 1968 dated 6.7.1968 and in that Circular at 

para 74, the Board has stated that where payment for 

any expenditure is found to have been made of a 

relative or associate concern falling within the 

specified categories, it will be necessary for the AO to 

scrutinize the reasonableness of the expenditure with 

reference to the criteria mentioned in the Section. It 

was further stated that the AO is expected to exercise 

his judgement in a reasonable and fair manner, and it 

should be borne in mind that this provisions is meant 

to check evasion of tax through excessive or 

unreasonable payments to relatives and associate 

concerns and should not be applied in a manner, which 

will cause hardship in bonafide cases”. 

10. In the case of Edwise Consultants Pvt. Ltd Vs DCIT 

(supra), the Co-ordinate Bench of this Tribunal held as 

under: 

“We have earlier noticed that all the directors are in 

charge of the entire operations of the assessee 

company and the financial/operational results of the 
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company are growing every year. Hence, on that count 

alone, the salary and incentive paid to the directors 

could be justified and could not be found fault with, 

without bringing the fair market value of services. In 

our view, the financial and operational results, justify 

the payments made to the directors. At this juncture, it 

is pertinent to refer to the binding decision rendered by 

the Hon’ble jurisdictional Bombay High Court in the 

case of CIT Vs. Indo Saudi Services (Travel) (P) Ltd 

(2009)(310 ITR 306), wherein the Hon’ble Bombay 

High Court referred to the Circular issued by CBDT 

with regard to sec. 40A(2)(a) as under:-  

“Under the CBDT Circular No. 6-P, dated 6
th
 July, 

1968 it is stated that no disallowance is to be made 

under section 40A(2) in respect of payments made to 

relatives and sister concerns where there is no 

attempt to evade tax.” 

In the case before the Bombay High Court, the revenue 

was not in a position to show as to how the assessee 

therein evaded payment of tax by alleged payment 

made to its sister concern, since the sister concern was 

also paying tax at higher rate and hence the 

disallowance made u/s 40A(2)(a) was deleted. We 

further notice that the Hon’ble Bombay High Court 

has expressed identical view in the case of V.S. Dempo 

& Co. (P) Ltd (336 ITR 209) also. The Hon’ble Punjab 
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& Haryana High Court has also expressed similar 

view in the case of CIT Vs. Siya Ram Garg (HUF) 

(2011)(237 CTR 321)”. 

Respectfully following the said order, we hold that the 

provisions of Sec. 194H are attracted to the payments 

made towards sub-brokerage but not the provisions of 

Sec. 194J and we reverse the order of the Ld. CIT(A) in 

holding that provisions of Sec. 40A(2) are attracted. The 

grounds raised by the assessee are allowed. 

10. Therefore, respectfully following the decision of 

Coordinate Bench of ITAT as well as Hon’ble Bombay High 

Court, which is applicable mutatis mutandis in the present case, 

we are inclined to accept the submission of AR. Accordingly, the 

grounds raised by the revenue are dismissed.  

11. In the net result, the appeal filed by the revenue stands 

dismissed. 

12. Order pronounced in the open court    07/12/2020. 

          Sd/-       Sd/- 

 (R. L. Negi)                                            (S. Rifaur Rahman)    

न्याययकसदस्य / Judicial Member               लेखासदस्य / Accountant Member 

मंुबई Mumbai;यदनांकDated :       07.12.2020 
Sr.PS. Dhananjay 
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